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In the Court of Appeals of the District of Columbia 


No. 1874 ' 

The District of Columbia, Appellant, 

vs. 

Harrison G. Brewer. 


a Supreme Court of the District of Columbia. 

1 

• # # 

At Law. No. 34526. 

Harrison G. Brewer, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at 
the times hereinafter mentioned, the following papers were 
filed and proceedings had in the above entitled cause, to wit:— 
* . 

1 Declaration. 

sFiled July 26, 1893. 

In the Supreme Court of the District of Columbia. 

* * 

At Law. No. 34526. 

'* . - Harrison G. Brewer, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

The defendant is a municipal corporation by virtue of an 
act of Congress of the United States. 

And the plaintiff sues the defendant in an action of trespass 
on the case, for that whereas on the fourteenth day of January, 
1893, and for a long time prior thereto, the defendant was a 
municipal corporation charged with the duty of keeping in 
a reasonably safe condition for the passage to and, fro of 
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passengers thereon the roads and streets of the District of 
Columbia, yet the said defendant, not regarding its said duty 
in the premises, negligently suffered and permitted one of the 
said roads and street, to wit: Brown street in the sub-division 
of Mount Pleasant in the said District, to become and remain 
in a dangerous condition for citizens of the said District pass¬ 
ing and repassing upon the said Brown street; and the plain¬ 
tiff avers that the said dangerous condition consisted in the 
projection of a plank side-walk to the extent of about eighteen 
inches above the grade of the road or carriage, way of the said 
Brown street; and the plaintiff further avers that the said 
dangerous conditions of said Brown street has existed 

2 for a long time prior to the said 14th day of January, 
1893, and was well known to the defendant; and the 

plaintiff further avers that on or about the said 1.4th day of 
January, 1893, he was passing along the said Brown street and 
was using due care in so passing and that while so passing 
he fell over the said projecting side-walk and was thereby 
thrown violently upon the ground and that by said fall his left 
leg was broken and liis left ankle was severely strained and 
he was rendered permanently weak and lame in the said left 
leg and ankle; and the plaintiff further avers that he suffered 
great mental and physical pain and anguish bv reason of his 
said injuries and of the said permanent lameness and weak¬ 
ness and of the physical disablement resulting therefrom, and 
that by reason thereof he was confined to his bed and room 
for the period of three months, and that he will never per¬ 
manently recover therefrom. And the plaintiff avers that he 
has expended the sum of three hundred dollars in fees for phy¬ 
sicians and in purchase of medicine in his efforts to be cured of 
his said injuries, and the plaintiff avers that by reason of the 
defendant’s negligence in the premises he was injured as 
aforesaid to the extent of the sum of ten thousand three hun¬ 
dred dollars. Wherefore the plaintiff claims the said sum of 
ten thousand three hundred dollars and the costs of this suit. 

And the plaintiff further sues the defendant for, that where¬ 
as oh the 14tli day of January, 1893, there was and for a long 
time prior thereto had been in the District of Columbia a cer¬ 
tain collection of houses, built regularly upon certain public 
streets and cross streets, called Mount Pleasant, which 

3 said streets were by the said defendant graded, and 
provided with sewers, water pipes and gas lamps, and 

in which said houses were living many hundred of persons 
residing' in the District of Columbia, and whereas the said 
defendant was then and there and for a long time prior thereto 
had been a municipal corporation charged with the control 
and care of the said streets, and was then and there charged 
with the duty of keeping such streets in a- condition- reasonably 
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safe for the passing and repassing thereon of persons dwelling 
in the said houses as well as of other good citizens thereon 
passing and repassing, yet the said defendant, not regarding 
its said duty in the premises, negligently suffered and per¬ 
mitted one of the said public streets in the said Mount Pleasant 
to wit, Brown street to become and remain in a bad and dan¬ 
gerous condition, which condition consisted in the projection 
in the said street of a wooden walk to the extent of about eigh¬ 
teen inches above the graded surface of the said street. And 
the plaintiff avers that prior to the said 14th day of January, 
1893, there had fallen ice and snow upon the said street, which 
fall of ice and snow was well known to the defendant, and 
which would naturally render* and did in fact render the said 
street particularly dangerous to foot passengers thereon, yet 
the.said defendant did nothing to remove the said ice and snow 
or to render the said street less dangerous to foot passengers 
thereon, and the plaintiff further avers that on or about the 
said 14th day of January, 1893, he was passing along and 
upon the said wooden walk in said public street and was using 
due care in so passing and that while so carefully walk- 
4 ing he slipt by reason of the snow and ice upon said 
wooden walk and was thrown violently upon the ground 
of said street, and that in endeavoring to recover himself he 
was thrown over and fell, against the said projecting wooden 
walk; all of which, the plaintiff avers was by reason of the 
negligence of the defendant in the premises. And the plaintiff 
avers that bv the said blows and falls his left ankle was vio- 
lently Wounded and sprained and his left leg suffered a com¬ 
pound transverse fracture of the tibia or* leg bone, and that . 
he has been rendered permanently lame by reason of the said 
injuries. And the plaintiff avers that he suffered great men¬ 
tal and physical pain and anguish by reason of the said inju¬ 
ries- and by reason of the thought of the permanent lameness 
which has resulted therefrom. And the plaintiff further avers 
that he has expended the sum of three hundred dollars in the 
charges of surgeons and of physicians and for medicines in 
endeavoring to be cured of his said injuries. And the plaintiff - 
avers that by reason of the negligence of the defendant in the 
premises he has sustained damages in the sum of ten thousand 
three hundred dollars. • Wherefore the plaintiff claims the 
said slim of ten thousand three hundred dollars and the costs 
of this suit. 

R. ROSS PERRY, 
Attorney for plaintiff. 

N. B.—The defendant is to plead hereto on or. before the 
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first day of the first special term of the Court occurring twenty 
days after service hereof; otherwise, judgment. 

. R. ROSS PERRY, 

. Attorney for plaintiff . 

5 Plea. 

Filed September 8, 1893. 

In the Supreme Court of the District of Columbia. 

At Law. No. 34526. 

I 

% 

Brewer, . 
vs. 

I 

District of“ Columbia. 

And now comes the defendant, by its attorney, and for plea 
says: 

That it is not guilty in manner and form as alleged. 

S. T. THOMAS, 
Attorney for the D. C. 

Issue. 

Filed September 14, 1893; 

In the Supreme Court of the District of Columbia, 
the 14tli day of September, 1893. 

At Law. No. 34526. 

* 

Harrison G. Brewer, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

The plaintiff takes issue upon the defendants plea. 

R. ROSS PERRY, 
Attorney for Plaintiff . 

6 Memoranda. 

March 21, 1895: Verdict for'Plaintiff for $2,000. Appeal 
by Defendant. New Trial ordered. 

January 16, 1908: Verdict for Plaintiff for $1,000 without 
interest. 
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Supreme Court of the District of Columbia. 

Friday, January 24,1908. 

Session resumed pursuant to adjournment, Mr. Justice 
Wright presiding. 


At Law. No. 34526. 

Harrison Gr. Brewer, Pltf., 

vs. 

The District of Columbia,’ Deft. 

Upon hearing the defendants motion for a new trial, it is 
considered that the same be and hereby is overruled, and judg¬ 
ment on verdict ordered. 

Therefore it is considered that the plaintiff recover against 
the defendant one thousand dollars ($1,000) without 
7 . interest, being the money payable by it to the plaintiff, 

by reason of the premises, together with his costs of 
suit, to be taxed by. the Clerk, and have execution thereof. 

The defendant notes an appeal to the Court of Appeals of 
the District of Columbia from the judgment of the Court in 
this cause. 


* 

Memorandum. 

January 31, 1908: Bill of Exceptions submitted to Court. 
. Supreme Court of the District of Columbia. 

Friday, February 21, 1908. 

Session resumed pursuant to adjournment, Mr. Justice 
Wright presiding. 

At Law. No. 34526. 

Harrison G. Brewer i Pltf., 
vs. 

The District of Columbia, Deft. 

Now comes here the defendant by its Attorneys and prays 
the Court to sign, seal and make part of the record, its bill 
of exceptions taken during the trial of this cause 
(heretofore submitted) now for then, which is accord¬ 
ingly done. 


8 
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Bill of Exceptions . 

Filed February 21, 1908. 

• In tbe Supreme Court of the District of Columbia. 

At-Law. -No. 34526. . 

Harrison G. Brewer, . 
vs. 

The District of Columbia. 

Be it remembered that at the re-trial of this case on the 
15th day of January, 1908, before the Honorable Daniel Thew 
Wright, Associate Justice of the Supreme Court of the Dis¬ 
trict of Columbia, and a jury regularly impanelled and sworn 
to try the issues pending between the plaintiff and the de¬ 
fendant herein, the testimony in substance as contained in the 
bill of exceptions in this case signed and sealed by the Honor¬ 
able E. F. Bingham, late Chief Justice of said Court, and 
none other, was given on behalf of the plaintiff, with the excep¬ 
tion that the plaintiff who gave the only evidence of the acci¬ 
dent itself, testified as follows: 

That prior to January 1893 he was living at 1601 Meridian 
Avenue; that he had been living there since 1886; that the 
place of his residence was about ninety-six feet from Brown 
street, Brown street runs north and south; Meridian street, 
where plaintiff lived, runs parallel to Pennsylvania avenue, 
they call it east and west; Mr. Chittenden’s place, referred 
to in evidence, is bounded by three streets—Brown 
9 street on the east, Howard avenue on the south and the 
Piney Branch road on the west; that he met with the 
accident he complains of, he thinks, between twelve and half- 
past twelve in the morning; that night he went up Howard 
avenue to Brown street, that he pursued his course on the 
west side of Brown street, got up on the board-walk and 
started along it until he got to Mr. Chittenden’s place; witness 
thinks the gate was open and he stepped back on the incline 
that ran down so as to get some dirt on his shoes to hold 
him, it was pretty slippery, and just as he picked up his right 
foot he commenced spinning down this incline, that is, the 
driveway, and in trying to catch himself he caught hold of 
the fence, but fell right across a sharp edge of one of the 
boards of the sidewalk; that he then got up and pulled him¬ 
self back by the board and rubbed his leg for sometime and 
caught hold of the fence and tried to get across again, *but 
slipped again and fell down; then lie pulled back again and 

stood up by the fence and called a man across the street, Rich- 

. * 
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ardson of the firm of Richardson & Burgess, who lived there, 
but he did not hear plaintiff then plaintiff commenced calling 
up the street to the next man, Rowland, and he did not hear 
plaintiff; witness then saw a light in the direction of his (wit¬ 
ness’) house, and Mr. Joyce came there to the window and 
made some remark, he says “Who is that; stop that noise,’’ 
or something like that, and witness then told him who he was 
and that he had broken his leg and asked Joyce to come and 
help him; that Joyce came out in a little while and wanted to 
take plaintiff home on his back, but witness could not stand 
that and he requested that Joyce get Mr. Bausch, which 

10 he did, and between the two they carried plaintiff home; 
that it was the plaintiff’s left leg that was hurt; witness 

said this driveway had been there two or three years, but that 
he seldom went that way, he usually went Center street and 
up Center street, because it would save him two or three 
hundred feet; that he thinks he went over this driveway that 
morning on account of the roads being full of snow; that 
there had been snow on the ground at least a week prior to the 
accident and it snowed lightly that night; when he had passed 
in the morning the road way and boards were clear of snow. 
With respect to the existence or non-existence of lamps on 
Brown street, witness said that lamps were there when he first 
went there in 1886; that there has been gas light in his house 
from the time he first went out there to the present; that 
there was a gas lamp very close to the spot where he met with 
the accident and there was a gas lamp at the corner and one 
down at McLeod’s. That after they carried witness home 
the night of the accident they put him on a lounge, and then 
Mr. Joyce went over and got Mr. Stuart and together they 
went down and hunted up a doctor; that he does not remember 
what doctor it was, he kept a store down there on the corner, 
witness thinks it was a feed store, and he came up and put 
I witness leg in splints temporarily that night; that after that 
he did not attend witness at all; he was there the next morn¬ 
ing to meet witness’ physician, and told witness’ physician 
what he had done in the emergency; Dr. Caldwell was witness’ 
physician at that time; that the fall broke a wedge right out of 
o " the bone of witness’ leg, it did not break it clean, 

11 knocked a wedge right through; that besides the in¬ 
jury to his leg witness’ ankle was badly damaged, it was 

in such a condition that he had to* wear a leather support for 
six years afterwards; that after Dr. Caldwell was called in he 
put witness’ leg in plaster, after setting it; that the plaster 
cast stayed on for six weeks; that after it was taken off wit¬ 
ness’ foot was' terribly swollen, and his ankle was swollen; 
that Dr. Caldwell had a consultation with Dr. Graham and 
they put it in plaster again for another six weeks; that witness 
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was confined to his bed for twelve weeks; that after getting out 
of bed he went on crutches for nearly a year, after that he • 
went on a cane for about seven years; that a great deal of the 
time he was on crutches he drove frequently coming in and 
going out; that the accident was very painful; the whole six 
weeks he had the plaster cast on it was very painful and for 
years afterwards he had very little use of his ankle. . Speak¬ 
ing in reference to the physical condition of his ankle to-dav b 
witness said that there is no pain in it, but it is weak; that in 
going^ upstairs or trying to move a little quickly, getting on or 
jumping off a car, something of that sort, he has to get off on 
the other side in order to light on his right foot; that at the 
time of the accident, and is now, employed in the Hydrographic 
Office as a draughtsman, he is chief of a small section and 
believes he was at the time of the accident; that he complained 
to the authorities of the District with respect to the condition 
of Brown street, that is, the condition it was left in after they 
graded it, the way they appeared to be doing it; that he 

12 had been instrumental in getting Meridian street 
graded; that he had gotten the petition up to get that 

street graded and after they had graded that they went right 
along grading Brown street and seeing the condition that 
Brown street would be left in he went down to the Engineer's 
office of the District and spoke to Captain Rossell, who had 
had the street witness lived on graded and also spoke to Mr. 
Beall while the work was going on; that he does not know 
exactly when the grading was done, but it was between 2 and 
3 years before he met with the accident; when the grading 
was done there was no sidewalk left at all; there was just a 
bank of dirt there, which the people living on that side of the 
street had put two parallel boards on; that the boards had 
existed there several years before the accident, and the drive¬ 
way had been there since they graded the road; from the time 
* they graded the road to the time of the accident there had been 
no change made in the driveway; that as the road and the 
board sidewalk was originally Mr. Chittenden could drive 
right over the boards that made the sidewalk without any 
trouble at all and came right on the dirt road; when they 
graded the road down he had to cut these boards off and put 
a slope there a board slope and bridge and that was there 
from the time they graded the street until they laid the brick 
sidewalk. 

On cross examination witness testified that Chittenden 
sloped driveway so it would go across the gutter and meet 
the roadway on Brown street; that there was no board went 
down from the boardwalk to the driveway, but the board was 

cut off sharp just right at the corner; that the drive- " 

13 way, the bridge that came Horn Chittenden's vard out 
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to the street was sloped from the yard to the roadway 
so that it left the boards of the sidewalk, perfectly sharp; that 
-the hoard sidewalk was 7 or 8 or 9 inches above the board 
driveway there at the intersection of the two; that the bridge 
commenced where the gates commenced and went out to the 
street over the gutter; that the bridge was on an incline from 
the gate to the street; that he slipped on the bridge; that be¬ 
fore he got to the bridge he tried to get some dirt on his heel, 
then he put his foot down and slipped; then he tried, again and 
slipped; that there had been snow on the ground for fully a 
week he thinks, and that it had snowed freshly that night 
before he got to the sidewalk; that,he don’t know when was 
the last snow before that one, but liis recollection is that we 
had snows about every other day that winter; that when he 
went over the boardwalk that morning the boardwalk was 
cleared off; that it was all right then and when he got home 
that night there was just a light snow, very light; the weather 
was pretty cold and the snow was frozen hard; he had to walk 
about sixty feet on the boardwalk before he got to Chitten¬ 
den’s gate; there was a gas lamp right near the driveway and 
one at the corner before you get to Chittenden’s driveway, 
about where he got on the boardwalk; that the lamps were 
lighted that night and that he had no difficulty in seeing; that 
it was snowing that evening about seven o’clock, don’t know 
when it stopped; that when he started to go out between 
twelve and half past twelve it was clear; witness further tes- 
' titled that he could have gone down Center street; that 
14 there was no boardwalk and no lamps on Center street 

and no sidewalks; that he preferred this way that night 
on account of the fact it was lighted and there was this board¬ 
walk; that he knew the driveway was there and sloped and 
he had that condition in mind when he arrived there; that he 
had been at a dinner party that night at Keyser’s Hotel and 
when he got through with the dinner he came home; that he 
fell twice; the first fall broke one bone, and he don’t know 
whether the other one broke the other or not, because it was 
broken when he tried to stand on it the second time; before 
he fell down the second time. This plank walk was about 
three feet on the average above the surface of the roadway. 
It Was only an inch or so above the surface of the ground on 
which it rested because it was laid on a couple of stringers, and 
• from .the wet weather they had sunk in the mud so that it was 
practically in some places flat on the mud, and when you 
walked along there and pressed in some places it pressed the 
mud up—it would squirt up. It had been in that condition 
for some time. 

And also with the exception that the following persons who 
testified at the first trial of said cause did not testify at the 
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present trial and tlieir testimony was not read to the jury, viz: 
Dr. N. F. Graham, E. L. Schmidt and James Forsyth, since 
deceased, and that no evidence was offered or given by the 
defendant. Said testimony is as follows:— 

The plaintiff, to maintain and prove the issues upon his 
part joined, produced as a witness 

EDWIN N. McLEOD, 

who gave evidence tending to show that a certain paper, 
15 being a petition to the Commissioners of the District of 
Columbia, shown him contains his genuine signature, 
and that he signed one other petition, of which the paper 
shown him is a copy. 

Whereupon counsel for plaintiff offered in evidence the 
paper referred to by the witness, as follows: 

“Washington, D. C., October 8,1892. 

To the honorable Board of Commissioners of the District of 
Col’a. 

Gentlemen: 

The undersigned respectfully petition your honorable body 
to lay a brick sidewalk on the western side of Brown street, 
Mount Pleasant. The existing walk is very narrow, from 1 
to 3 feet perpendicular above the new gutter, and in several 
places abruptly intercepted by private wagon entrances, so 
as to be dangerous to life and limb. 

An attempt has been made to carry out the object on the 
permission plan, but this was not found feasible. 

Your obedient servants, 

(Signed) R. G. DYRENFOKTH. 

ELLIS SPEAR. 

E. M. McLEOD. 

BRICE and LIPSCOMB, Ag’ts. 

E. L. SCHMIDT, A. B. 

IRENE ROWLAND. 

GEO. B. CHITTENDEN. 

PAUL BAUSCH. 


> Answer will lie received by Paul Bausch, Brown St., 
Mt. pi; 

A true copv. 

J. W. DANIEL, 

Special Assessment Clerk, D. C.” 


The said witness further gave evidence tending to show that 
he has resided at Mount Pleasant for ten years; jthat imme¬ 
diately preceding the time that the District improved the road- 
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way on Brown street it was, in front of the place where the 
accident happened to the plaintiff, like most any country road 
that had never been improved; it was rough and uneven; that 
the plat shown (which plat is hereby made a part of this bill 
of exceptions) the witness of the streets in Mount Pleasant is 
a correct representation of the situation; that at the time the 
grading was done on Brown street it was a rough road; in bad 
weather it was muddy and almost impassable for foot pas¬ 
sengers; that the residents at their own cost constructed a 
board walk, consisting of two planks, a foot wide, with the 
space of about an inch between, on the sidewalk; that it con¬ 
formed to the grade as it then existed; that after the petition 
filed on the 20th of October, 1891, was presented to the Com¬ 
missioners the District authorized the grading of Brown 
street, when the street was cut down, commencing at Howard 
street and terminating at Laurel avenue; that at the termina- 
► tion of Laurel and Brown street there was a perpendicular 
bank of nearly three feet; that the bank at the place 
17 where the accident occurred was about two feet deep, 

1 • but that he never measured it; that because of the side¬ 

walk being above the grade of the street, Mr. Chittenden, 
whose property abuts the place of the accident, cut through 
the plank walk, making a sloping drive way from his yard to 
the street; that a person walking along the plank walk would 
be very apt to fall down there, not knowing the exact condi¬ 
tion. That the photographs shown the witness accurately 
describe the situation at the place of the accident.. That it 
was more than a year after the drive way was cut through 
by Mr. Chittenden, before the accident occurred, and this 
place was one of the places referred to in his petition to the 
i Commissioners as being dangerous. That that condition of 
things remained unchanged until Mr. Brewer, the plaintiff, 
received the injury complained of. That he gave notice of the 
condition there to‘ Capt. Rossell, who was at the time the En¬ 
gineer Commissioner of the department, who referred him 
to Capt. Fieberger, who was at the time the Engineer Assist¬ 
ant to the Engineer Commissioner, aforesaid, who informed 
him that his petition was noted, and was on the list and that 
when the time arrived it would be fixed. 

On cross-examination witness said that the sidewalk had 
been put down by private subscription, collected from resi¬ 
dents who used it; and that is the same sidewalk referred to 
in the petition received at the office of the Commissioners on 
the 20th of October 1891, in which- the petitioners say: We 
have put down at our own expense a plank walk, , on the west 
side, the entire length of the street, which can remain undis¬ 
turbed, if this request is granted / 9 that in grading the 
18 road way of the street they did not want the grade re- 
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duced to tlie building line, but wanted the space for the 
sidewalk left as it originally was in order to save the row of 
maple trees; that he knows nothing about the accident except 
what he heard. 

DR. CHARLES T. CALDWELL, 

a witness produced by the plaintiff, gave evidence tending to 
show that he was called to see Mr. Brewer on the morning of 
January 15th, and found him with a double fracture of" the 
left tibia, being the large bone of the leg; that this fracture 
was four or five inches above the ankle bone, and was so 
broken that it left a loose piece of bone between the two frac¬ 
tures, making it a very difficult one to set, and required a long 
time in healing; that in addition to the fracture there was "a 
bad sprain of the ankle joint; that he attended the plaintiff 
for three or four months for this injury, during which time 
the suffering at times was intense; that his foot is rendered 
less secure as the result of the accident and he would be more 
apt to fall. 

On cross-examination witness said that when he discharged 
the plaintiff he was improving and getting around on crutches, 
and that he regarded his case as a successful one; that the 
plaintiff was a young man, between 30 and 35 years of age, at 
which age chances for recovery are better than later in life; 
that he has not see- the plaintiff since last summer to examine 
his ankle. 


LY8LE L. LIPSCOMB, ■ 


a witness produced for and on behalf of the plaintiff, 
19 gave evidence tending to show that lie was in the real 
estate business, and lived in Moimt Pleasant, having- 
been born there and knows the condition of Brown street prior 
to the grading; that the street before the grading was just in 
ordinary condition, the sidewalks were on a level with the 
street; that he also signed the petition referred to, asking for 
the grading of that street, and subsequently to that the grad¬ 
ing was done by the District Government ; that the grading- 
then done left the sidewalk above the level of the street on the 
west side about two feet; that at Mr. Chittenden’s gate there 
was a driveway cut through the walk, in order to get into his 
yard, on a slope; that the photograph shown the witness accu¬ 
rately represented the situation there then; that the condition 
of affairs at Mr. Chittenden’s gateway was one of the dan¬ 
gerous places referred to by him in the petition which he had 
signed; that he knows nothing of the particulars of the acci¬ 
dent, and was not present when it happened; that he made no 
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personal complaint to any of the District authorities in addi¬ 
tion to the written one; that he signed also the written com¬ 
plaint as to the dangerous sidewalk. 

4 

GEOEGE B. CHITTENDEN, 

a witness produced for and on behalf of the plaintiff, gave 
evidence tending to show that he lives in Mount Pleasant, and 
it is his place in front of which the accident to the plaintiff is 
said to have occurred; that before any grading was done there, 
Brown street was level in its natural condition, and that he 
used to drive right across the board walk into his yard; 

20 that the grading left the plank sidewalk above the grade 
of the street and gutter about two feet or two and a 

half feet, from a point indicated to a gas lamp in front of his 
place, and then it went down to about ten inches; that the 
grading was done by the defendant in the summer of 1891; 
that when he came home from a trip away, in September after 
the grading there was no way to get out from his lot and barn 
, on to Brown; that he started in about twenty feet inside of 
his lot, and graded a slope to the gutter at Brown street, 
making about a rise for a distance of about thirty feet of 
slope; that he sawed the plank of the sidewalk in two, cut 
off about ten feet as near as he can recollect, and dropped 
these planks down to where the grade was, as he went from 
the gutter up into his lot; that that was on a slope, and he put 
these planks down somewhere in the vicinity of seven inches 
on the inner side, and perhaps ten inches on the outer side 
of the walk; that he then put stringers across the gutter, to 
rest it on, and he put planks on the driveway; that the photo¬ 
graphs shown him faithfully represent the situation there at 
the time of the accident, and that they show the two planks 
that form the sidewalk, and the other planks, he laid down in 
the driveway; that he did not himself in addition to his writ¬ 
ten complaint which is in evidence make any personal com¬ 
plaint to the Commissioners; that that condition of things 
continued from, September 1891 until January 1893, when the 
accident happened, and nothing was done by the District au¬ 
thorities to relieve it in any way. 

21 ' ROBERT E. JOYCE, 

a witness produced by the plaintiff gave evidence tending to 
show that in 1892 and 1893 he lived on Brown street in Mpunt 
Pleasant, and has heard the testimony of other witnesses as 
to the condition there, and knows that the same is correct; 
that on the night of the accident be heard some one call out 
in the street, and he went out there, and found Mr. Brewer 
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lying* right near these hoards (indicating on photograph), 
more in the street, over in the roadway like, I should judge 
right near the comer of that board—and he seemed to be in a 
great deal of pain; that he helped to carry him to his home; 
that it was after 12 o ’clock, midnight, but that he could not tell 
the exact time; that he was lying right near the driveway; 
that the photographs (which photographs are hereby made a 
part of this bill of exceptions) shown him accurately represent 
the situation there; that there was snow on the ground that 
night, but he does not know when it commenced to fall; that 
the snow was quite deep at the time, because he put on a pair 
of rubber boots to go out; that there was a lighted gas lamp at 
the v place where the plaintiff fell. 

PAUL BAUSCH, 

a witness being first duly sworn for and on behalf of the plain¬ 
tiff, testified as follows: 

By Mr. Forrest: 

Q. You are a resident of Mount Pleasant now? 

A. Yes, sir. 

Q. How long have you been a resident there? 

22 A. For three years—more than three years. 

Q. You have heard the testimony of these witnesses 
who live there as to the condition of things about Mr. Chit¬ 
tenden’s gate? Is their testimony correct? 

A. Yes, sir; it is a very dangerous condition. 

Q. Will you look at the photograph and see whether or not 
it accurately represents the condition, at the time of the acci¬ 
dent? 

A. Yes, sir. 

Q. Your name is appended to this paper, which I have 
shown these other witnesses, I think? 

A. Yes, sir. 

Q. Did you sign the original of this petition? 

A. Yes, sir. 

Q. Will you state whether or not the situation at Mr. Chit¬ 
tenden’s gate was one of those which is referred to in this 
letter? 

A. Yes, sir. 

Q. Did you make any verbal complaints to any District 
officer in addition to this written one ? 

A. Yes, sir. 

Q. To whom? 

A. First to Captain Fieberger. I went there twice. 

Q. Before the accident happened? 
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A. Yes, sir. 

Q. How long before the accident happened if yon can tell? 

A. I went once a short time after the petition had 

23 been submitted to . ascertain whether any actiqn had 
been taken on it. I only had gotten as an answer a 

written acknowledgment of our petition, and I had to find out 
myself what action had been taken, and I was told by Captain 
Fieberger that the sidewalk was on the list, and as soon as it 
would be reached it would be laid. Then I waited what I 
thought would be a reasonable time and went up again and 
repeated to Captain Fieberger that the place was very dan¬ 
gerous.' That was then in the fall, before winter was expected, 
and I said to Captain Fieberger, “the place was very dan¬ 
gerous, and you will hear of an accident if you do not lay a 
sidewalk before the bad weather sets in,” and Captain Fie¬ 
berger took out his pocket note book, and made a note, and 
told me “I shall inspect the place to-day,” and then I was sat¬ 
isfied again the thing would go all right, and then the next 
thing was Mr. Brewer’s accident of which I was partly a wit¬ 
ness. 

Q. Now, just tell the jury in your own way what you know. 
about the accident itself. 

A. I waked up at midnight, somewheres around midnight, 
by the ringing of the bell, and I opened the window and 
questioned, Who is there? and I heard Mr. Brewer’s voice 
from a distance, and he said ‘ 1 Bausch come out I have broken 
my leg.” 

Q. Where was your house at that time? 

A. Adjoining Mr. Chittenden’s property. I expect Mr. 
Chittenden’s line is here, and Bausch’s line is here. 

Q. What did you do after you were awakened by this 
voice ? 

24 A. I dressed myself in a hurry and I just put on my 
overcoat and a pair of slippers, and a hat, and nothing 

else, and I went to Mr. Brewers assistance. I found Mr. 
Brewer, partly laying against the fence, and partly supported 
by Mr. Joyce. I think I was then introduced to Mr. Joyce on. 
that occasion. 

Q: The preceding witness? 

A. Yes, sir; and we proceeded to transport Mr. Brewer to 
his house and take him between us, and he put his arm around 
us, and we took hold of him and we stopped at various places, 
to get a rest, the three of us. , 

Q. State whether or not he seemed to be suffering much 
pain? 

A. Y,es, sir; he suffered intense pain, but he was very game. 

Q. I suppose at that time you did not know what injury he 
has sustained exactly? . • 
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A. No, sir; lie insisted on having it that his leg was broken, 
and I said, Oh, if you had broken your leg you would not be 
so game; you have just got badly hurt and so we took him 
home, and got in the house, and after a while they got this 
Doctor Bell, and Dr. Bell examined him, and he pointed out 
to me the fracture there. I could plainly feel it. . Dr. Bell, 
took what steps were necessary. I do not recollect whether 
I left then or whether I left after he had bandaged it. I think 
I rather left-after Dr. Bell had come and had bandaged it, but I 
recollect that I felt the fracture. I felt that little bone move. 

Q. Could you feel the loose bone move? 

A. Yes, sir; 

25 Q. ‘Do you know whether or not this first Doctor did 
anything to reduce the dislocation of the ankle? 

A. No, sir. I do not think that dislocation of the ankle was 
then at all recognized. 

Q. Do you know where that Doctor is now? 

A. No, sir. I know where he used to be but that sign is 
gone. 

Q. Now, how long was Mr. Brewer confined to the house if 
you know? 

_ A. Oh, a very long time. T think one of the statements of 
six months is correct. 

Q. When lie came out how did he have to go. What sup¬ 
ports, if anything? 

A. I saw him going on crutches a very long time. I think 
it was upwards of a year. 

Q. This place where this accident happened on Brown 
street, between Howard and Meridian streets is in a place 
called Mount Pleasant, I believe? 

A. Yes, sir; it is called the village of Mount Pleasant. 

Q. And it is in the District of Columbia? 

A. Yes, sir. 

Q. Is there any other fact as to which I have not asked you 
relevant to this case. If so please state it? 

A. I hardly know of anything else that would be of value. 

Cross Examination. 


By ‘Mr. Thomas: 

Q. You say you live near the scene of the accident? 

26 A. Yes. 

Q. Do you remember whether there was any snow on 
the ground that night? 

A. Snow? Yes sir. I should judge it was 6 inches of snow 
on a level. 

Q. How long had the snow been on the ground? 
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A. Well, a short time, as far as I know. I only concluded 
so. I recollect that the snow was even deep on my own side¬ 
walk, and I always make it a business to clean it up as soon 
as the snow had fallen. 

Q. Fell that night! 

A. Yes, sir; I conclude so. 

Q. Was it snowing when you-went out! 

A. I do not think it did, but I am not positive. 

Q. You do not think the snow had ceased to fall at the time 
you went to Mr. Brewer’s assistance or not! 

A. No, sir; I do not recollect of the falling of the snow, 

Q.' You say these photographs correctly represent the situ¬ 
ation at Mr. Chittenden’s gate! 

A. Yes, sir. 

Q. You do not know exactly what time of the night it was! 

A. It was in the.midst of night; that is all I know. . I did 
not look at the time. 

Q. Was it nearer one o’clock than it was 12! 

A. I did not look at the clock. It was near midnight. 

Q. Do you remember whether it was cloudy! 

27 A. I do not remember'. 

Q. Do you remember whether it was cold or warm! 

A. I think it was pretty cold. 

HARRISON G. BREWER, 

the plaintiff, gave evidence tending to show that at the time 
of the accident to himself, January 14th, 1893, he was living 
on Meridian street, Mount Pleasant, and had been living there 
since 1886; that he could have gone to his home by way of 
Center Street, on the night of the injury, but at that time 
there were no sidewalk and no lamps on that street, and that 
was the reason he went by way of Brown street, where there 
was a sidewalk and lamps. That he was . coming one that 
night between twelve and half after twelve o’clock and he. 
came up the board sidewalk. There were two steps at the 
corner—two steps to get up to the board walk—and that he 
went up that board walk, until he got to Mr. Chittenden’s gate, 
and then he stepped back so as to get an idea where he was, 
thinking there would be a little dirt there; that he stepped back 
a little and went to walk across, and that he then slipped, and 
turning around, trying to catch himself, he fell across the 
corner of the board; that as the result of the accident he 
cannot walk as far as he used to, he cannot run to catch a. car, 
get on or off while it is in motion; and so on; but that he has 
no rheumatism or rheumatic pains in that leg ; that the testi¬ 
mony of the witness as to the condition of affairs there before 
and after the grading is correct. That he himself before the 
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accident made a personal complaint to Captain Rossell 

28 and Mr. Beall, who was the defendant’s road manager, 
of the condition of the place. 

On cross examination witness gave evidence tending to show 
that the accident happened to him between 12 and 1 o’clock at 
night; that he had been to a dinner party at Keyser’s Hotel, 
in Georgetown; that there was snow on the ground and was 
clear; that it had been snowing that evening and snowed until 
dark; that there was no trouble with his eyesight at that time, 
and that he was careful and attending to what he was doing; 
that he knew of this plank walk, both before and’ after the 
change of grade, and knew of the entrance or driveway into 
Mr. Chittenden’s place, and had'used it half a dozen times 
before, and had gone down that way, over that plank walk, 
that morning, passed Mr. Chittenden’s driveway; and that he 
came home that night by way of the road called Brown street 
because it was lighted and because of this plank walk being 
there, and because the plank walk had been cleaned off in the 
morning when he went down; that when, he returned it was 
covered with snow that had fallen after he had crossed it in 
the morning, and which did not cease until in the night; that 
the snow on the plank was about an inch deep and about a 
foot deep off the walk; that the walk was first constructed 
about 1889, and he was then living out there; but that he did 
not contribute towards its construction; that he knew the con¬ 
dition perfectly well of the walk at the point of Mr. Chitten¬ 
den’s driveway, and knew that it had been cut through; that 
he could have gone home by wav of Center street if lie had 
wanted to get into about two feet of snow; that there was a 
lighted gas lamp on the night of the accident about 

29 ten or twelve feet from Mr. Chittenden’s gate. 

LYSLE L. LIPSCOMB, 

a witness heretofore examined, being recalled by the plaintiff, 
gave evidence to show that he was born in Mount Pleasant and 
is now 28 years of age; that years ago there were not very 
many people living out there, but that now it is pretty thor¬ 
oughly settled. 

Whereupon counsel for plaintiff asked the following ques- 
tion: ■ 

Q. How many were living there in January, 1893? 

A. I suppose about over a thousand; from 1,000 to 1,200 
people; somewhere along there; possibly more than that. It 
is hard to answer that. 

The said witness gave further evidence tending to show that 
there were five houses on Brown street between Meridian and 
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Howard at that time; that on Howard street, on both sides, 
between Brown and Center there was one on the east side and 
four on the west side; that on both sides of Howard between 
Brown and Center there were about 10 or 11; that there were 
3 on Meridian street between'Brown and Center on both sides; 
that at that time there were gas lamps along Brown street, and 
they had been there a couple of years; that there were public 
. water pipes on Brown street subsequent to January, 1893, but 
not before that, that there were sewers that at that time; that 
there were three pavements in Mount Pleasant subdivision 
laid by authority of the District of Columbia. 

Whereupon counsel for plaintiff announced his case-in- 
cliief as closed. J 

30 At the close of the plaintiff’s case counsel for the 
defendant moved the court to instruct the jury to re¬ 
turn their verdict for the defendant on the ground that the 
ruling, opinion and judgment of the Court of Appeals as con¬ 
tained in the report of this case in 7th Appeals, District of 
Columbia, p. 113, considered with the testimony now offered 
and the testimony of the plaintiff, given at the former trial of 
the case, contained in the Bill of Exceptions noted at said 
former trial, used on appeal and read to the presiding justice 
during the argument of this motion, and under the mandate 
issued by it to said Supreme Court of the District of Columbia 
was an adjudication of this case, inasmuch as it was the same 
case as the one so as aforesaid formerly tried, determined and 
decided; and that the said ruling, opinion and judgment of 
that Honorable Court whether erroneous, right or wrong, had 
become and was the settled law of this case, which could not 
be reversed by the said Supreme Court of the District of 
Columbia, and that as the same facts appeared on said new 
or retrial thereof it was incumbent on the said Supreme Court 
of the District of Columbia to direct the jury to return their 
verdict for the defendant; but the Court declined to.grant said 
motion of the defendant and refused to instruct the jury to 
return their verdict for the defendant as prayed as aforesaid, 
to which said ruling of the court and to its refusal to grant 
said motion of the defendant and to instruct the jury to return 
their verdict for the defendant, the defendant, by its attorney, 
then and there in the presence of the jury, in open court, 

. 31 duly excepted, and the said exception was by the Court 
duly allowed and was then and there noted by the 
Justice presiding on his minutes in the presence of the jury 
and before they retired to consider of their verdict, and there r 
upon the defendant offered no testimony in its behalf, and the 
defendant, by its attorney, requested the court to sign and 
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* 

seal tills its first and only bill of exceptions, which is accord¬ 
ingly done, now for then, this 21st day of Feby., 1908. 

DAN THEW WRIGHT, (Seal) 
Justice, Supreme Court, D. C. 

Agreed to by consent: 

EDWIN FORREST, 

Atty. for Pltf. 

E. H. THOMAS, 

Attorney for deft. 

32 ' Supreme Court of the District of Columbia.' 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages num¬ 
bered from 1 to 31, both inclusive, to be a true and correct 
transcript of the record according to Rule Five (5) of the 
Court of Appeals of the District of Columbia, in cause No. 
34526 At Law, wherein Harrison G. Brewer is Plaintiff, g^id 
The District of Columbia is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name aj|d 
affix the seal of said Court, at the City of Washington, in slid 
District, this 4th day of March, A. D. 1908. 

JOHN R. YOUNG, 

[seal.] Clerk. 

Endorsed on cover : District of Columbia Supreme Court. No. 
1874. The District of Columbia, appellant, vs. Harrison G. 
Brewer. Court of Appeals, District of Columbia. Filed March 
5, 1908. Henry W. Hodges, Clerk. 











* 




' V -DlSTRtCT^ 

■ ;./.; * v j : •; rate# ■ v -.v; : 

■ ' : apr r> 1908 •'••"/. 




IN THE 

Court oi Appeals, District oi Columbia. 

April Term, 1908. 


District of Columbia, 

Appellant, 
vs. 

Harrison G. Brewer, 

Appellee. 


BRIEF FOR APPELLANT. 


>- No. 1,874. 
J 


E. H. THOMAS, 
HENRY P. BLAIR' 
Attorneys for Appellant. 















IN THE 

Court of Appeals, District of Colombia. 

April Term, 1908. 


District of Columbia, 

Appellant , 
vs. 

Harrison G. Brewer, 

Appellee. 






j 


No. 1,874. 


BRIEF FOR APPELLANT. 


1. Statement of the Case. 

This was an action filed July 26, 1893, for personal in¬ 
juries received by the plaintiff from an alleged dangerous 
condition of the sidewalk on Brown Street, Mount Pleasant, 
in the District of Columbia. 

The case was tried and a verdict rendered March 21, 
1895, for $2,000, which on appeal was reversed and the 
cause remanded, 7 Appeals D. C., 113. A second trial wa? 
had January 16, 1908, and resulted in a verdict for the 
plaintiff for $1,000 without interest. 

2. Assignment of Error. 

The Court below erred in refusing to instruct the jury 
to return their verdict for the defendant, in accordance with 
the prayer offered at the trial. 
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3. Argument. 

The sole proposition which the appellant presents to this 
Court on this appeal, is the proposition that the testimony of 
the plaintiff at the trial in 1893 and at the trial in 1908, 
varied in no substantial particular upon the question of the 
contributory negligence of the plaintiff; that this Court, by 
its decision in this case on the occasion of the former appeal, 
as reported in 7 Appeals D. C., 113, has established what is 
legally known as the law of the case; that that decision, 
whether right or wrong, is the law of this case, and that the 
instruction prayed, directing a verdict for the defendant, 
should have been granted. 

At the second trial the plaintiff again was the only witness 
who testified as to happening of the accident (R., p. 6). 
It was agreed that the former bill of exceptions might serve 
as the bill of exceptions in this case, except as to the testi¬ 
mony of the plaintiff himself and certain witnesses who 
had died before the second trial, and the record on this 
appeal is made up in that manner. 

In its former opinion the Court has already said: 

“Grant that it was the duty of the defendant to 
keep the sidewalk in safe condition and free from 
snow; that the cut for the roadway rendered the 
walk dangerous, especially when covered with snow; 
that defendant had express notice of the danger in 
ample time to have remedied it, and with ample 
means for the purpose, before the accident to plain¬ 
tiff; and that the failure to take action constituted 
culpable negligence; still it does not follow that plain¬ 
tiff is entitled to recover regardless of other facts and 
circumstances in the case. His own testimony shows 
that he knew of the dangerous place in the sidewalk, 
and that it had not been repaired. He knew that, 
covered as it was with snow, it had been rendered 
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“That he met with the accident complained of, he 
thinks, between twelve and half-past twelve in the 
morning; that night he went up Howard Avenue to 
Brown Street, that he pursued his course on the west 
side of Brown Street, got up on the board-walk and 
started along it until he got to Mr. Chittenden’s 
place; witness thinks the gate was open and he 
stepped back on the incline that ran down so as to 
get some dirt on his shoes to hold him, it was pretty- 
slippery, and just as he picked up his right foot he 
commenced spinning down this incline, that is, the 
driveway, and in trying to catch himself he caught 
hold of the fence, but fell right across a sharp edge 
of one of the boards of the sidewalk; that he then 
got up and pulled himself back by the boards and 
rubbed his leg for sometime and caught hold of the 
fence and tried to get across again, but slipped again 
and fell down”; * * * “that it was the plaintiff’s 
left leg that was hurt; witness said this driveway 
had been there two or three years, but that he sel¬ 
dom went that way, he usually went Center Street 
and up Center Street, because it would save him two 
or three hundred feet; that he thinks he went over 
this driveway that morning on account of the road 
being full of snow; that there had been snow on the 
ground at least a week prior to the accident and it 
snowed lightly that night”; * * * “With respect 
to the existence or non-existence of lamps on Brown 
Street, witness said that lamps were there when he 
first went there in 1886; that there had been gas 
light in his house from the time he went out there 
to the present; that there was a gas lamp very close 
to the spot where he met with the accident, and there 
was a gas lamp at the corner and one down at Mc¬ 
Leod’s.” * * * * 

* * * “that he complained to the authorities 

of the District with respect to the condition of 
Brown Street, that is, the condition it was left in 
after they graded it, the way they appeared to be 
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3. Argument. 

The sole proposition which the appellant presents to this 
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more dangerous. The night was clear, the street 
lighted, and he preferred taking the risk of the 
sidewalk to walking through the deep snow on 
another street. He mounted the two steps at the 
beginning of the sidewalk with safety, and realized 
fully when he had reached the dangerous place where 
there was a cut of about ten inches in the walk. He 
stopped, he said, and ‘stepped back so as to get an 
idea where he was, thinking there would be a little 
dirt; that he stepped back a little and went to walk 
across, and he then slipped, and turning around, try¬ 
ing to catch himself, fell across the corner of the 
board/ He did not step off at the roadway sud¬ 
denly or unexpectedly and thus receive the fall. His 
foot slipped upon the board, and he fell across the 
corner. A similar accident might have befallen him 
had he slipped at some other point and fallen from 
the raised board walk. But, be that as it may, he 
deliberately took the risk of walking along this dan¬ 
gerous sidewalk and received his injury in so doing. 
As this plainly appeared from the testimony of the 
plaintiff himself, who seems to have testified with 
perfect fairness, and there was no other evidence, the 
Court should have instructed the jury to return a 
verdict for the defendant. For the error in refusing 
the prayer to that effect, the judgment must be re¬ 
versed, with costs to the appellant, and the cause 
remanded. It is so ordered.” 

The evidence of the plaintiff at the second trial is set out 
at considerable length and with great, fullness (R., pp. 6-10). 
It is believed by counsel for appellant to be substantially the 
same as that given at the former trial and to establish the 
contributory negligence of the plaintiff as defined by the 
decision of this Court in the opinion in 7th Appeals, which 
we believe to be the “law of the case.” 

The portion of that evidence material to the happening 
of the accident is as follows: 
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“That he met with the accident complained of, he 
thinks, between twelve and half-past twelve in the 
morning; that night he went up Howard Avenue to 
Brown Street, that he pursued his course on the west 
side of Brown Street, got up on the board-walk and 
started along it until he got to Mr. Chittenden’s 
place; witness thinks the gate was open and he 
stepped back on the incline that ran down so as to 
get some dirt on his shoes to hold him, it was pretty 
slippery, and just as he picked up his right foot he 
commenced spinning down this incline, that is, the 
driveway, and in trying to catch himself he caught 
hold of the fence, but fell right across a sharp edge 
of one of the boards of the sidewalk; that he then 
got up and pulled himself back by the boards and 
rubbed his leg for sometime and caught hold of the 
fence and tried to get across again, but slipped again 
and fell down”; * * * “that it was the plaintiff’s 
left leg that was hurt; witness said this driveway 
had been there two or three years, but that he sel¬ 
dom went that way, he usually went Center Street 
and up Center Street, because it would save him two 
or three hundred feet; that he thinks he went over 
this driveway that morning on account of the road 
being full of snow; that there had been snow on the 
ground at least a week prior to the accident and it 
snowed lightly that night”; * * * “With respect 
to the existence or non-existence of lamps on Brown 
Street, witness said that lamps were there when he 
first went there in 1886; that there had been gas 
light in his house from the time he went out there 
to the present; that there was a gas lamp very close 
to the spot where he met with the accident, and there 
was a gas lamp at the corner and one down at Mc¬ 
Leod’s.” * ' * * 

* * * “that he complained to the authorities 

of the District with respect to the condition of 
Brown Street, that is, the condition it was left in 
after they graded it, the way they appeared to be 
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doing it; that he had been instrumental in getting 
Meridian Street graded; that he had gotten the 
petition up to get that street graded, and after they 
had graded that they went right along grading 
Brown Street, and seeing the condition that Brown 
Street would be left in he went down to the Engi¬ 
neer’s office of the District and spoke to Captain 
Russell, who had had the street witness lived on 
graded, and also spoke to Mr. Beall while the work 
was going on; that he does not know exactly when 
the grading was done, but it was between 2 and 3 
years before he met with the accident; when the 
grading was done there was no sidewalk left at all; 
there was just a bank of dirt there, which the people 
living on that side of the street had put parallel 
boards on; that the boards had existed there several 
years before the accident, and the driveway had 
been there since they graded the road; from the 
time they graded the road to the time of the acci¬ 
dent there had been no change made in the drive¬ 
way; that as the road and the board sidewalk was 
originally Mr. Chittenden could drive right over the 
boards that made the sidewalk without any trouble 
at all and came right on the dirt road; when they 
graded the road down he had to cut these boards 
off and put a slope there, a board slope and bridge, 
and that was there from tlie time they graded the 
street until they laid the brick sidewalk.” * ’ * * 

“On cross-examination witness testified that Chit¬ 
tenden sloped driveway so it would go across the 
gutter and meet the roadway on. Brown Street; that 
there was ho board went down from the boardwalk 
to the driveway, but the board was cut off sharp just 
right at the corner; that the driveway, the bridge 
that came from Chittenden’s yard out to the street 
was sloped from the yard' to the roadway so that it 
left the boards-of the sidewalk perfectly sharp; that 
the board sidewalk was 7 or 8 or 9 inches above the 
board driveway there at the intersection of the two; 
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that the bridge commenced where the gates com¬ 
menced and went out to the street over the gutter; 
that the bridge was on an incline from the gate to the 
street; that he slipped on the bridge; that before he 
got to the bridge he tried to get some dirt on his 
heel, then he put his foot down and slipped; that 
there- had been snow on the ground for fully a week 
he thinks; and that it had snowed freshly that night 
before he got to the sidewalk.” * * * 

* * * “that when he went over the board¬ 

walk that morning the boardwalk was cleared off; 
that it was all right then, and when he got home that 
night there was just a light snow, very light; the 
weather was pretty cold and the snow was frozen 
hard; he had to walk about sixty feet on the board¬ 
walk before he got to Chittenden’s gate; there was a 
gas lamp right near the driveway and one at the 
corner before you get to Chittenden’s driveway, 
about where he got on the boardwalk; that the lamps 
were lighted that night and that he had no difficulty 
in seeing; that it was snowing that evening about 
seven o’clock, don’t know when it stopped; that when 
he started to go out between twelve and half-past 
twelve it was clear; witness further testified that he 
could have gone down Center Street; that there was 
no boardwalk and no lamps on Center Street and no 
sidewalks; that he preferred this way that night on 
account of the fact it was lighted and there was this 
boardwalk; that he knew the driveway was there 
and sloped and he had that condition in mind when 
he arrived there”; * * * 

* * * “that he fell twice; the first fall broke 

one bone, and he don’t know whether' the other one 
broke the other or not, because it was broken when 
he tried to stand on it the second time; before he fell 
down the second time.” 

His evidence as given in the bill of exceptions at the 
first trial is set out in the record at pages 17-18. 
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As there is no substantial variance in these two state¬ 
ments as far as the question of contributory negligence is 
concerned it is believed there should be a reversal of this 
judgment with direction to enter a verdict for the defendant 
on the ground of the contributory negligence of the plain¬ 
tiff, unless he can adduce other facts than those already 
testified to which would relieve him of the fault which 
renders recovery impossible in this case. 

The rule of “law of the case,” which makes the former 
decision of this court conclusive in this case is found in 
numerous, and substantially unanimous, decisions. Not 
only the weight, but the great weight, of authority so de¬ 
clares it. The case of Mosheuvel vs. D. C., 191 U. S., 247, 
may overrule the Brewer case, but the decision in the Brewer 
case as reported in 7th Appeals is still the lazv of this case 
and as binding on this court as any judicial decision can be 
on the facts as they were developed on the second trial. 

In Roberts vs. Cooper, 20 Howard, 467, at page 481, the 
court uses the following language: 

“But we cannot be compelled on a second writ of 
error in the same case to review our own decision 
on the first. It has been settled by the decisions of 
this court, that after a case has been brought here 
and decided, and a mandate issued to the court be¬ 
low, if a second writ of error is sued out, it brings up 
for revision nothing but the proceedings subsequent 
to the mandate. None of the questions which were 
before the court on the first writ of error can be 
reheard or examined upon the second. To allow a 
second writ of error or appeal to a court of last re¬ 
sort on the same questions which were open to dis¬ 
pute on the first, would lead to endless litigation. In 
chancery, a bill of review is sometimes allowed on 
petition to the court; but there would be no end to a 
suit if every obstinate litigant could, by repeated ap- 
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pegls, compel the court to listen to criticism on their 
opinions, or speculate of chances from changes in its 
members. (See Sizer vs. Many, 16 How., 173; 
Corning vs. Troy Iron Company, 15 How., 466; 
Himely vs. Rose, 5 Cranch, 515; Canter vs. The 
Ocean Insurance Company, 1 Peters, 511; The 
Santa Maria, 10 Wheaton, 431; Martin vs. Hunter, 
1 Wheaton; and Sibbald et al. vs. United States, 12 
Pet., 488.) 

This rule of the Supreme Court has been followed with 
unvarying fidelity and is applied on this precise point and 
the above case cited as authority therefor, in the late case of 
Illinois vs. the Illinois Central Railroad Company, 184 U. 
S., 77, at page 91. And to the same effect are numerous 
other decisions of the Supreme Court, including the fol¬ 
lowing cases: 

Clark vs. Keith, 106 U. S., 464. 

Ex parte Sibbald vs. United States, 12 Pet., 488. 

Hill vs. Chicago & Evanston R. R. Co., 140 U. 

S., 52. 

Supervisors vs. Kennicott, 94 U. S., 498. 

That the same rule prevails in the circuit courts and in 
the State courts, generally, is established by the following 
authorities: 

Hazard sued the railway company in the State court of 
Illinois and obtained a verdict in the State Circuit Court, 
which was reversed by the State Supreme Court and a new 
trial ordered. The plaintiff dismissed his suit in the State 
Circuit Court before the new trial and filed a new; suit 
in the Federal Court for the Northern District of Illinois. 
The defendant set up the judgment of the State Court 
as a bar. The Circuit Court of the United States, in an 
opinion by Judge Drummond, in which Mr. Justice David 
Davis of the United States Supreme Court concurred, 
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held that the judgment of the State Court was not 
a bar to the maintenance of the suit, but that “the 
law as laid down by the Supreme Court of the State ought 
to govern in this case, although it is tried here (meaning the 
Federal Court), and if it shall turn out that the facts are 
substantially the same, in every material respect, as they 
were in the State Court, the defendant would have the right 
to ask this court to instruct the jury that the law is as laid 
down by the Supreme Court of the State.” The facts might 
be different and the plaintiff was not to be excluded from 
introducing other and different facts from those estab¬ 
lished at the former trial. The main question in the case 
was negligence. 

Hazard vs. C. B. & Q. R. R. Co.-, 5 Biss., 453. 

The former opinion in this case should now be regarded 
as “the law of the case,” at least in this court, so far as it 
is applicable to the matters assigned for errors on this ap¬ 
peal. We would not feel warranted in departing from it in 
determining the rights of the parties to this action. When 
the law governing a case has once been declared by the opin¬ 
ion of an appellate court on a direct appeal or writ of error, 
such opinion, on the retrial of the same case, upon the same 
state of facts, is higher authority than the rule of stare 
decisis; it is generally regarded as res judicata, so far as 
the particular action is concerned. 

Lee vs. State, 13 Colo., 174, at 177. 

The Court of Appeals of Maryland, in Cumberland Coal 
& Iron Co. vs. Sherman, 20 Md., 117, at page 131, thus de¬ 
clares the rule: 

“Much of the labor which the magnitude of the 
interests and record seemed to impose has already 
been performed; our duty being to observe that car- 
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dinal maxim of justice and jurisprudence, that the 
court should adhere to its own decisions in the same 
cause and between the same parties. ‘Where, upon 
appeal, the appellate court decides a question pre¬ 
sented by the record, and the cause remanded, the 
decision is binding both upon the court below and 
the appellate court, and cannot be reversed on a 
second appeal.’ Emery vs. Owing, 3 Md., 178; 
Preston vs. Leighton, 6 Md., 88; Hammond vs. In- 
loes, 4 Md., 138; Eyler vs. Hooves, 8 Md., 1; Mong 
vs. Bell, 7 Gill, 246; Brown vs. Somerville, 8 Md., 

444 - 

“ ‘All that is necessary to render the decision bind¬ 
ing is to show that there was an application of the 
judicial mind to the precise question adjudged.’ 
Alexander vs. Worthington, 5 Md., 471.” 

In 1891 the Maryland court followed this doctrine in 
Worthington vs. Hiss, 23 Atlantic Rep., 198, the precise 
point involved being the “law of the case” on a second or 
any subsequent appeal. 

On a prior appeal the court had held a married woman 
could execute a valid mortgage under the circumstances of 
that case and had overruled a demurrer as bad, founded on 
that ground. Upon a second appeal the court said: 

“Whether this decision be right or wrong, it is 
the law of this case; it is res ad judicata. * * * 

While we. unanimously disapprove of the decision 
which is referred to as made in this case, our obliga¬ 
tion to the law of this case, as rendered in that de- ' 
cision, obliges us to affirm the decision and judg¬ 
ment of the court below.” Saulsbury vs. Iverson, 

73 Ga., 733- 

When a case has been decided by an appellate court upon 
solemn argument and again comes to such court by appeal 
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or writ of error, only such questions will be noticed as were 
not determined in the previous decision; and whatsoever 
was passed upon must be regarded as res adjudicata; and 
this case, having been on the theory and principles laid down 
in the former decision is, notwithstanding the above errors, 
affirmed. 

Hombs vs. Corbin, 34 Mo. App., 393. 

Haynes vs, Meeks, 20 Cal., 288. 

Dougherty vs. Horseheads, 39 N. Y. Supp., 447. 

Alexandria Savings Inst. vs. McVeigh, 84 Va., 41. 

E. H. THOMAS, 
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Attorneys for Appellant. 






